IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, STATE OF FLORIDA

CITIZENS FOR STRONG SCHOOLS,
INC.; FUND EDUCATION NOW;
EUNICE BARNUM; JANTYAH
WILLIAMS; JACQUE WILLIAMS;
SHEILA ANDREWS; ROSE NOGUERAS;
and ALFREDO NOGUERAS,

Plaintiffs,

V.
CASE NO. 09-CA-4534

FLORIDA STATE BOARD OF

EDUCATION; JEFF ATWATER, in his

official capacity as the Florida Senate

President; LARRY CRETUL, in his official

capacity as the Florida Speaker of the House

of Representatives; and DR. ERIC J.

SMITH, in his official capacity as Florida

Commissioner of Education,

Defendants.
/

DEFENDANTS’ MOTION TO DISMISS
AND MEMORANDUM IN SUPPORT

Defendants move to dismiss Plaintiffs’ Complaint pursuant to Florida Rules of Civil
Procedure 1.140(b)(1) and (b)(6) because their single claim (1) alleges a non-justiciable political
question over which this Court lacks subject matter jurisdiction; and (2) fails to state a cause of
action. For these reasons, Defendants respectfully request that this Court dismiss this case with
prejudice. Alternatively, the case should be dismissed as to the two plaintiff associations, which
lack standing, and as to the legislative defendants, the Florida Senate President and the Speaker
of the House of Representatives, whose legislative decisions and actions are entitled to absolute

immunity from suit, and who cannot be compelled to participate in this action against their will.



BACKGROUND

Two education advocacy groups, Citizens for Strong Schools and Fund Education Now,
two students from an elementary school in Duval County, and four parents/guardians in Duval
and Pasco Counties (“Plaintiffs”) filed this suit against Defendants. In effect, Plaintiffs’ claim for
relief asks this Court to examine the eﬁtire state education system and determine whether it is of
sufficiently “high quality” under article IX, section 1, of the Florida Constitution.’ Compl. 9 9-
13, 129-32. Plaintiffs allege no facts peculiar to their individual circumstances, nor do they ask
this Court to review the constitutionality of any particular law or appropriation. Instead, they
allege general dissatisfaction and a long list of grievances with Florida’s entire state education
system. Plaintiffs seek: (1) a declaration that Defendants have violated article IX, section 1, (2)
an order requiring Defendants to establish a remedial plan, and (3) for this Court to retain

jurisdiction to enforce any relief (like a de facto state schools superintendent). Compl. at 23.

! Article IX, section 1, provides, in pertinent part:

The education of children is a fundamental value of the people of the State of Florida. It is,
therefore, a paramount duty of the state to make adequate provision for the education of all
children residing within its borders. Adequate provision shall be made by law for a uniform,
efficient, safe, secure, and high quality system of free public schools that allows students to obtain
a high quality education ... To assure that children attending public schools obtain a high quality
education, the legislature shall make adequate provision to ensure that, by the beginning of the
2010 school year, there are a sufficient number of classrooms so that:

(1) The maximum number of students who are assigned to each teacher who is teaching in
public school classrooms for prekindergarten through grade 3 does not exceed 18 students;

(2) The maximum number of students who are assigned to each teacher who is teaching in
public school classrooms for grades 4 through 8 does not exceed 22 students; and

(3) The maximum number of students who are assigned to each teacher who is teaching in
public school classrooms for grades 9 through 12 does not exceed 25 students.

The class size requirements of this subsection do not apply to extracurricular classes. Payment of
the costs associated with reducing class size to meet these requirements is the responsibility of the
state and not of local school districts. Beginning with the 2003-2004 fiscal year, the legislature
shall provide sufficient funds to reduce the average number of students in each classroom by at
least two students per year until the maximum number of students per classroom does not exceed
the requirements of this subsection.




LEGAL ARGUMENT

I Plaintiffs’ “Blanket Challenge” to the Adequacy of the State Education System
Raises A Nonjusticiable Political Question That Courts Will Not Review.

Plaintiffs assert a sweeping legal challenge to the adequacy of Florida’s education system
that is nearly identical to one the Florida Supreme Court rejected in 1996. See Coalition for
Adequacy and Fairness in Sch. Funding v. Chiles, 680 So. 2d 400 (Fla. 1996). As in Coalition,
this suit raises a “blanket assertion” against Florida’s entire education system under article IX,
section 1. It should be dismissed because courts lack jurisdiction, and will not expend resources,
to review broad challenges in an area where the legislature has “enormous discretion to
determine what provision to make for an adequate ... system of free public schools.” Id. at 408
(emphasis added).

A. Plaintiffs’ claim is a non-just.iciable political question.

Nearly fifteen years ago, the Florida Supreme Court in Coalition affirmed a circuit
court’s dismissal of a similar suit that made “blanket assertions™ against Florida’s education
system under article IX, section 1. 680 So. 2d at 406.> The Court concluded that if courts
intervened in cases making such broad and unmanageable claims, a substantial risk would exist
of overstepping the legislature’s “enormous” powers and “those legislative value judgments
which translate into appropriations decisions.” Id. at 407. This case should meet the same fate:

dismissal of Plaintiffs’ claim as a non-justiciable political question.

? Standard of Review: A motion to dismiss tests whether a plaintiff has stated a cause of action. When determining
the merits of a motion to dismiss, a court may not go beyond the four comers of the complaint and must accept the
facts alleged therein as true, with all reasonable inferences drawn in favor of the pleader. Bradsheer v. Fla. Dep't of
Highway Safety and Motor Vehicles, 20 So.3d 915, 923 (Fla. 1¥ DCA 2009); City of Pinellas Park v. Brown, 604
So. 2d 1222, 1224 (Fla. 1992).

* A plurality of the Court concluded that courts lack subject matter jurisdiction to review cases that assert a blanket
challenge to the entire education system under article IX, section 1, and Justice Overton concurred that “judicial
intrusion” was not appropriate. /d. at 406, 408.



Coalition adopted a six-part test (from Baker v. Carr, 369'U.S. 186, 209 (1962)), for
determining whether a case presents a political question outside the purview of courts.* As
discussed below, each and every one of the criteria reveals that Plaintiffs’ Complaint raises non-
justiciable issues and should be dismissed.

1. There is a textually demonstrable commitment of the issue to a coordinate
political department.

Article IX, section 1 explicitly authorizes the legislature tc; decide the education policy
questions raised in Plaintiffs’ Complaint. Indeed, section 1 explicitly states that “[a]dequate
provision shall be made by law for a ... high quality system of free public schools that allows
students to obtain a high quality education.” (Emphasis added). The phrase “by law” means by
act of the legislature. Holzendorfv. Bell, 606 So. 2d 645, 648 (Fla. 1st DCA 1992). The
Constitution vests exclusive lawmaking powers in the legislative branc;h, not in the judicial or
executive branch. Art. II, §§ 1, 6-8, Fla. Const.; see also Art. II, § 3, Fla. Const. (‘“No person
belonging to one branch shall exercise any powers appertaining to either of the other branches
unless expressly provided herein.”).

Moreover, only the legislature can appropriate funds. Plaintiffs apparently would have
this Court compel more state spending for education because the Complaint alleges in sev-eral

places that the system is underfunded. Of course, only the legislature can appropriate funds and

* Coalition s six-part test to determine if political question exists asks:

does there exist: (1) a textually demonstrable commitment of the issue to a coordinate political
department; (2) a lack of judicially discoverable and manageable standards for resolving it; (3)[an]
impossibility of deciding [the question] without an initial policy determination of a kind clearly
for nonjudicial discretion; (4) the impossibility of a court's undertaking independent resolution
without expressing lack of the respect due coordinate branches of government; (5) an unusual need
for unquestioning adherence to a political decision already made; and lastly (6) the potentiality of
embarrassment from multifarious pronouncements by various departments on one question.

Id. at 408; see also State v. Public Defender, Eleventh Judicial Circuit, 12 So. 3d 798, 806 (Fla. 3d DCA 2009)
(Shepherd, J. concurring).
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courts cannot order the legislature to do so. See Art. V, § 13(d), Fla. Const. (“The judiciary shall
have no power to fix appropriations.” In 1998, the voters adopted this language proposed by the
same Constitutional Revision Commission that drafted the amendment of the education
provision at issue in this case.); Art. VII, § 1(c), Fla. Const. (“No money shall be drawn from the
treasury except in pursuance of appropriation made by law.”); Chiles v. Children A, B, C, D, E &
F, 589 So. 2d 260, 264 (Fla. 1991) (holding the appropriations power to be legislative).

2. There is a lack of judicially discoverable and manageable standards for
resolving [the issue].

Plaintiffs assert that the state public education system is not “adequate” or “high quality”
under article IX, section 1, and ask this Court to examine their claim based solely on whether the
system satisfies those two general concepts. However, neither of those concepts, stand‘ing alone,
provide or even suggest judicially discoverable and manageable standards that can be applied by
this Court to resolve Plaintiffs’ claims. See Coalition, 680 So. 2d at 408. In Coalition, due to the
absence of a definable “adequacy” standard, the Florida Supreme Court concluded that it could
not adjudicate a blanket challenge to the state education system and held that attempting to
fashion an applicable standard would intrude upon legislative powers. Id.

Moreover, the 1998 amendments to article IX, section 1, did not add sufficient clarity or
standards to enable courts to review blanket challenges to the education system. Rather than
establishing judicially discoverable and manageable standards and creating a s_elf-executing
fundamental right, the amendments merely emphasized the importance of the value of education
as fundamental. The Florida Supreme Court in Bush v. Holmes recognized the intention of the
Constitution Revision Commission to continue limits on suits attempting to rely on amended

article IX, section 1:




Early proposals presented before the [CRC] framed education in terms of being a

“fundamental right.” In response to concerns of commissioners that the state

might become liable for every individual’s dissatisfaction with the education

system, the term “fundamental value” was substituted.

919 So. 2d 392, 404 (Fla. 2006) (quoting William A. Buzzett & Deborah K. Kearney,
Commentary, art. IX, § 1, 26A Fla. Stat. Annot. (West Supp. 2006)). As such, the amendment’s
drafters specifically intended that suits alleging general dissatisfaction with the education system
would continue to be prohibited.

The Illinois Supreme Court addressed the same issue a decade ago. Like Florida, the state
constitution in Illinois sets forth the “fundamental goal” of education and specifically provides
for “an efficient system of high quality public educational institutions and services.” Lewis v.
Spagnolo, 710 N.E.2d 798, 804 (11l. 1999) (emphasis added). Some parents/guardians and
students from one district in Illinois sued, claiming that the system lacked “adequacy” and “high
quality” under the state constitution. The Illinois Supreme Court found the plaintiffs’ claims to
be non-justiciable, reasoning that:

questions relating to the quality of education are solely for the legislative branch

to answer. ... Attempting to distinguish “high quality” from “minimally

adequate” in this [education] context is nothing more than semantics. No matter

how the question is framed, recognition of the plaintiffs’ cause of action under the

education article would require the judiciary to ascertain from the constitution

alone the content of an “adequate” education. The courts would be called upon to

define what minimal standards of education are required by the constitution,

under what conditions a classroom, school, or district falls below these minimums

so as to constitute a “virtual absence of education,” and what remedy should be

imposed. Our [previous decision] made clear that these determinations are for the

legislature, not the courts, to decide.
Id.at 800, 804 (quotations omitted); accord, City of Pawtucket v. Sundlun, 662 A.2d 40 (R.1.
1995); Comm. for Education Rights v. Edgar, 672 N.E.2d 1178 (1li. 1996); Danson v. Casey, 399
A.2d 360 (Pa. 1979); Neb. Coal. for Educ. Equity & Adequacy v. Heineman, 731 N.W.2d 164

(Neb. 2007); Okla. Educ. Ass’n v. State ex rel. Okla. Legislature, 158 P.3d 1058 (Okla. 2007);




State ex rel. State v. Lewis, 789 N.E.2d 195 (Ohio 2003); and Ex parte James, 836 So. 2d 813
(Ala. 2002).° As in Coalition and Lewis, judicially discoverable and manageable standards do not
exist to resolve Plaintiffs’ claim that Florida’s system violates article IX, section 1.

3. 1t is impossible to decide the question without an initial policy determination
of a kind clearly for nonjudicial discretion.

To decide the ultimate question of whether Florida’s system is of sufficiently “high
quality” under article IX, section 1, this Court would have to determine, as an initial matter, what
specific standards are encompassed by the general concepts of “adequate” and “high quality” in
the context of the entire state public education system. Secondarily, the Court would have to
determine how those specific standards might apply to the wide assortment of statistics, reports,
and other matters Plaintiffs cite in their Complaint. For instance, the Court would have to
identify specific justiciable standards to measure exactly what constitutes an “adequate” and
“high quality” system with respect to each of the following: local- versus state-wide taxing and
spending (Compl. § 32-36), system funding (Compl. § 37 et seq.), seventh period and summer
school (Compl. q 43), teacher pay (Compl. § 46 et seq.), teacher qualifications (Compl. § 53 et
seq.), testing policies (Compl. § 55 et seq.), safety (Compl. § 69 et seq.), drug and alcohol
problems (Compl. § 75), fights, violence, and crime (Compl. § 78 et seq.), graduation rates
(Compl. | 84 et seq.), grading and retention (Compl. § 91 ef seq.), test scoring (Compl. 9.7 et
seq.), discipline (Compl. § 112 et seq.), minority/low income/disability policies (Compl. § 119 ez
seq.), and other subjects set forth in the Complaint. The Court would have to devise specific

standards to adjudicate disputes about the adequacy and quality of these many components and

’ Additionally in other legal contexts, “high quality” assurances are considered subjective, comparative statements
of opinion that provide no basis for bringing suit. See, e.g., Corley v. Rosewood Care Ctr., Inc., 388 F.3d 990, 1008-
09 (7th Cir. 2004) (a generic promise to provide high quality care was not actionable); Bernstein v. Extendicare
Health Servs. Inc., 607 F. Supp. 2d 1027, 1032 (D. Minn 2009) (assurances to provide high quality care “are so
general and unspecific that they cannot serve as the basis for a claim ... None of the statements references any
particular standard or makes any specific promise.”) ’



subjects, assigning some value or relative weight to each as part of the overall state education
system, and then somehow sum up all of that information to make a value judgment regarding
the adequacy and quality of Flonda’s overall system. The futility of such an expansive judicial
inquiry into education policy-making is apparent.

Instead, the legislative branch, which has legislative committees and subcommittees, and
the executive branch through the State Board and Department of Education, are tasked with
continually monitoring and analyzing data to define, apply, and refine state standards. Their
resources and expertise in this compléx area of policy and law afférd a key advantage in
intérpreting the constant and voluminous flow of education data by which standards are defined,
applied, and reﬁned.. Both from a practical and legal perspective, the court system simply cannot
substitute its view of what constitutes a “high quality” education, divined from potentially weeks
or months of expert tnal testimony, data, and reports from dozens of witnesses, for the
legislamré’s considered policy judgments.

4. It is impossible for a court to undertake an independent resolution without
expressing lack of the respect due coordinate branches of government.

Plaintiffs’ case pits the legislature’s lawmaking and funding prerogatives to establish and
fund an adequate and high quality educational system “by law” against a judicial second-
guessing of whether those prerogatives meet some undefined and potentially inconsistent judicial
standards. Plaintiffs do not simply seek review of the constitutionality of a law or specific |
appropriation (which courts often entertain); instead, they want judicial evaluation of the quality
of the entire state s;/stem. Only when const.itutional attacks on the education system are act- or
appropriation-speciﬁc may courts play a role. See, e.g., Bush, 919 So. 2d 392 (scholarship law);

School Bd. of Miami-Dade County v. King, 940 So. 2d 593 (Fla.1* DCA 2006) (method of

dividing funds in appropriation act); and Duval County Sch. Bd. v. State Bd. of Educ., 998 So. 2d



641 (Fla. 1st DCA 2008) (charter school law). In essence, Plaintiffs are attempﬁng to establish a
judicial tier of review of state education policy, putting the judiciary in the position of publicly |
admonishing the political branches for their policy-making decisions. See Compl. at 23 (seeking
a court-enforced remedial plan). This type of litigation places the judiciary in the awkward role
of assessing the legislative and executive branches against amorphous standards in a way that
will undermine the legitimacy of the court system and the entire public education system in
Florida.

5. There is an unusual need for unquestioning adherence to a political decision
already made.

With respect to the education system, political entities directed by elected officials at the
state and local levels make laws, establish policies, and direct the appropriation and use of public
funds. Plaintiffs ask this Court to substitute its own policy and budgeting decisions for thosé
innumerable and complex political and policy decisions that have been made by those elected
officials charged with policy-making and budgeting in the state. Over and above sepération of
powers concerns, education policy in a practical way affects the lives of millions of Floridians
each and every day, including, teachers, administrators, students, parents/guardians, local school
boards, voters, etc. If the judiciary compels policy changes outside the customary lawmaking or
rulemaking channels, the result is almost certain to substantially disrupt the functioning of the
state system and create long-term uncertainty related to the system’s management, planning, and
delivery of services. Furthermore, due tol constitutional balanced budget requirements, a court’s
order resulting in an increase in funding for education would necessarily require the legislature to
reevaluate overall budgeting for other state priorities, potentially affecting every area of state
government and every constituency, especially those constituencies that, like education, consume

a significant share of the state’s budget (such as health care and the criminal justice system).




Moreover, and perhaps more troubling, if the judicial branch substituted its judgment on
education policy and budget matters for that of the elected officials charged with making those
decisions, the very foundation of our representational form of government would be called into
question. This may also raise the specter of the courts being inundated by private litigants
attempting to affect policy-making in this state by filing lawsuits rather than by properly
following the democratic process established by the people for making laws and establishing
policies.

6. There is a potential for embarrassment caused by multifarious
pronouncements by various departments on one question.

If the courts order some revision of educational policies and programs, and those policies
and programs differ substantially from those adopted by the legislature, a potential constitutional
stalemate would arise, leaving affected constituencies in a quandary. Questions would abound,

such as:

e Would those agencies of government that are not parties to this action be bound
by judicial orders or by statutes?

e Would agents, employees, and contractors, as well as their creditors, be able to
rely on legislative authority for expenditures or would judicial orders be required
to protect their substantive economic interests?

e Would partially executed contracts entered into under invalidated policies be void
or merely voidable?

e To which public officers would Floridians direct their petitions to change
educational policy: a single circuit judge, the legislature, or the Supreme Court?

e Scores of education bills are filed in each regular session. Many propose slight
alterations in public policy. Would those be filed in this court during any period
of continuing jurisdiction?

e Would elected officials at all levels of government be accountable to the voters
for their policy and budgeting decisions or to the courts?
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